
ARIAS • U.S. QUARTERLY – Q3 · 2019www.arias-us.org 3130

NOTES
1. 737 F. 3d 1262 at 1265 – 6. 
2. 2019 U.S. Dist. LEXIS 88549 *10.
3. 343 F.3d 57 at 64. 
4. �737 F.3d 1262 at 1268 (citations omitted). 
5. 233 F. 2d 104 at 107.
6. 47 F. 3d 1280 at 1288. 
7. �332 Fed. Appx. 925 at 927 (emphasis in the 

original).
8. 167 Fed. Appx. 798 fn. 1. 
9. 6 F. Supp. 795 at 798. 

Robert Hall is an attorney, 
a former law firm partner, 
and a former insurance 
and reinsurance executive 

and acts as an insurance consultant as 
well as an arbitrator of insurance and 
reinsurance disputes and as an expert 
witness. He is a veteran of nearly 200 
arbitration panels and is certified as an 
arbitrator and umpire by ARIAS•U.S. The 
views expressed in this article are those 
of the author and do not reflect the views 
of his clients.

is subject to some degree of judicial 
review through 9 U.S.C. §§ 10 – 11 or 
other proceedings.”5

Tabas v. Tabas, 47 F. 3d 1280 (3rd Cir. 
1995), involved a settlement agree-
ment calling for “final, binding and 
non-appealable” arbitration by a re-
tired judge. The court rejected a chal-
lenge to the judge’s order:

“Defendants have not alleged any
action on the part of Judge Yohn 
amounting to corruption, fraud, or 
partiality. In addition, defendants 
have presented no evidence that
Judge Yohn failed to provide a hear-
ing to consider each party’s views 
prior to his decision. In fact, the re-
cord clearly indicates that Judge Yohn
held a hearing on this question and 
considered numerous exchanges of 
correspondence before ruling on this
matter.”6

The party that prevailed in an arbi-
tration was successful in its motion
to confirm the award in Southco, Inc.
v. Reell Precision Manufacturing Corp., 
331 Fed. Appx. 925 (3rd Cir. 2009). 
When the losing party appealed, the 
winning party argued that the appel-
late court had no jurisdiction due to 
a “non-appealability” clause in the 
relevant arbitration clause. The court 
rejected this argument, ruling “[A]
contract provision stating that arbi-
tration is ‘non-appealable’ signifies
that the parties to the contract may 
not appeal the merits of the arbi-
tration, not that the parties agree to 
waive a right to appeal the district 
court’s judgment confirming or va-
cating the arbitration decision.”7

In Rollins, Inc. v. Black, 167 Fed. Appx. 
798 (11th Cir. 2006), both parties ap-

pealed an order of the district court 
confirming in part and vacating  
in part a panel award. The court 
ruled that it had jurisdiction to hear
the appeal:

“[One of the parties] contends the 
district court lacked jurisdiction to 
review the arbitration award because 
the arbitration agreement provided 
the award would be ‘binding, final,
and non-appealable.’ A ‘binding, final,
and non-appealable’ arbitral award 
does not mean the award cannot be 
reviewed. It simply means the parties 
have agreed to relinquish their right 
to appeal the merits of their dispute; 
it does mean the parties relinquish 
their right to appeal an award result-
ing from an arbitrator’s abuse of au-
thority, bias, or manifest disregard of 
the law.”8

A similar issue was presented in Team
Scandia v. Greco, 6 F. Supp. 795 (S.D. 
IN. 1998). The court ruled, “It is pre-
sumed that the parties intended to 
relinquish their right to appeal the
merits of the dispute, not their right
to appeal an arbitration award that
resulted from the arbitrator’s abuse 
of authority or bias. Accordingly, judi-
cial review of the arbitrator’s award is 
permissible on the grounds set forth 
in the FAA.”9

It is hard to know whether the au-
thors of arbitration clauses with non- 
appealability provisions intended 
them to apply only to the merits of ar-
bitrators’ decisions or to foreshorten
the entire process. Case law, however, 
seems to be consistent in protect-
ing the integrity of the arbitration
process, but allowing the merits
of the issues to be decided by 
arbitrators.

FINALITY OF ORDERS INTERNATIONAL COMMITTEE REPORT

A Briefing Note on the New 
International Arbitration Form

For some time, the Internation-
al Committee of ARIAS•U.S. 
has been considering a model 

or standard international arbitration 
form (IAF). The form that follows this 
report received the approval of the 
ARIAS•U.S. Board of Directors at its 
March 2019 meeting.

The idea behind the IAF is that it may 
encourage participants in some inter-
national reinsurance transactions to 
apply this form. The IAF is along the 
lines of “Bermuda Form” arbitration 
clauses in that it is designed to—
(1) deal with the situation where the
cedent and the reinsurer are in differ-
ent jurisdictions and may need a neu-

tral forum to resolve their disputes;
(2) give the parties the opportunity to
select an applicable substantive law
that may differ from the substantive
law in one of their jurisdictions;
(3) be flexible, although the likelihood is
that the applicable law (if any is selected) 
for contracts between U.S. cedents and
non-U.S. reinsurers would be New York
substantive law, whereas the jurisdic-
tion or forum for the resolution of the
dispute and, therefore, the procedural
law will often be outside the United
States, such as Bermuda, England (Lon-
don), or Canada (Toronto); and
(4) provide for all-neutral panels,
which will make it more acceptable to
international commerce.1

The IAF may not be of interest to a U.S. 
cedent who has a strong negotiating 
position and may insist on U.S. law and 
U.S. jurisdiction for any dispute resolu-
tion. It may also not assist any non-U.S. 
reinsurers who have a strong negotiat-
ing position and who can insist on their 
own applicable law and jurisdiction. 
However, it is more likely to be chosen 
where there is an equal bargaining po-
sition, or if the balance of the cedent’s 
and reinsurer’s negotiating position 
changes and the cedents might have to 
concede the applicable law and/or the 
jurisdiction of the contract.

Looking it at from the ARIAS•U.S. 
point of view, the form is an attempt to  
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encourage cedents and reinsurers who 
may currently not be involved with 
ARIAS to consider the IAF. The IAF ide-
ally provides for New York law, which is 
likely to be seen as favorable to cedents, 
and a jurisdiction that is likely to be 
seen to be more efficient in the han-
dling of disputes, such as London. 

One of the International Committee’s 
concerns has been that U.S. attorneys 
might not encourage their clients to 
use the IAF for fear they will be de-
prived of work. Our experience with 
Bermuda Form arbitrations, however, 
is that they primarily provide work 
for U.S. attorneys, but with some in-
put from lawyers in the jurisdiction in 
which the dispute is resolved, such as 
London. Often the insured who is U.S.-
based (in a Bermuda Form arbitration) 
or its offshore captive will instruct 
U.S. attorneys, whereas the insurers or 
reinsurers who are often based in Eu-
rope (or Bermuda) may instruct their 
local lawyers to defend them.

Bermuda Form tribunals tend to be a 
mixture of a U.S. appointee on behalf 
of the insured and a non-U.S. appoin-
tee on behalf of the foreign insur-
ers, with (ideally) a third arbitrator/
umpire/chair from an independent/
unconnected jurisdiction. As the IAF 
tribunal will be neutral and impartial, 
it addresses one of the concerns of 
foreign reinsurers in the U.S. market, 
in which they feel they do not have an 
equal bargaining position or may lose 
the arbitration purely on the basis of 
the “coin toss” as to who the umpire 
might be. So, essentially, the proposal 
is that ARIAS will offer an alternative 
form of arbitration clause, the IAF, on 
the basis that it will offer mixed juris-
diction and applicable law provisions 
and a neutral panel.

NOTES
1. �“Bermuda Form” insurance contracts are

typically between U.S. insureds (or the
offshore captives of U.S.-based insureds)
and Bermuda-based insurers/reinsurers,
where the insurers/reinsurers are not keen 
to be exposed to courts and tribunals in
the United States but recognize that the
insureds prefer a substantive law with
which they are familiar or are prepared to
accept New York substantive law, which is
considered more balanced in protecting
the interests of insureds and insurers. The
parties often opt for London arbitration,
where the tribunals are neutral and the
process is considered to be more efficient
and less expensive.
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ARIAS (US) Model International Arbitration Form

1. �Any dispute, claim, or controversy arising out of or relating to this Agreement (but no other agreement
between the parties), including but not limited to the breach, termination, interpretation, validity, for-
mation or application of this Agreement, or the scope, interpretation, validity, formation or application
of this arbitration provision, shall be arbitrated by three neutral arbitrators (“the Panel”) in [place, e.g.,
London], who shall follow, for procedural purposes, the [statute, e.g., the English Arbitration Act 1996]
and any statutory modifications or amendments thereto, for the time being in force.

2. �In the event of any dispute, claim or controversy covered by the preceding section 1, a party to this
Agreement shall send a written Demand for Arbitration to the other party, or parties, to this Agreement
concerning each dispute, claim or controversy to be arbitrated and, in the Demand for Arbitration, shall
also state the name of the neutral arbitrator it appoints. Within thirty (30) days of receipt of the De-
mand for Arbitration, the other party, or parties, shall in writing notify the party that requested arbi-
tration of the name of the second neutral arbitrator it appoints and may assert counterclaims but only
those encompassed by section 1. If a party shall fail or refuse to nominate the neutral second arbitrator
within thirty (30) days of receipt of the Demand for Arbitration, the party which sent the Demand for
Arbitration shall have thirty (30) days to apply to [ARIAS [UK], [US] [Other] [or] name the court, e.g., the
High Court of Justice of England and Wales] to request appointment of the second neutral arbitrator by 
that court, in which case the second arbitrator appointed shall be deemed to have been appointed by
the party that refused or failed to select the second arbitrator. Within thirty (30) days of appointment of
the second arbitrator, the two arbitrators shall choose a third neutral arbitrator who shall serve as Chair 
of the Panel. In the event of the failure of the first two arbitrators to agree on a third arbitrator within
thirty (30) days of appointment of the second arbitrator, any of the parties may apply to [same [ARIAS]
or court] for the appointment of a neutral third arbitrator. The Panel shall be deemed fully constituted
and empowered upon appointment of the third arbitrator and must be a neutral panel at all times.

3. �The Arbitrators shall be persons (including those who have retired) with not less than ten (10) years’ ex-
perience of insurance or reinsurance as an officer or director within the industry or as a lawyer or other
professional adviser serving the industry. 

4. �The Panel may, in its sole discretion, make such orders and directions as it considers necessary for the
final determination of the disputes, claims or controversies being arbitrated, and the Panel shall have
the widest discretion in making such orders or directions.

5. �Notwithstanding any provision of the [statute in section 1] or any other statute or law, the Panel is,
unauthorized to, and shall not, award punitive or exemplary damage or a party’s attorneys’ fees except
a) where all parties to the arbitration request them, or b) a controlling statute authorizes an arbitrator
or arbitration panel to award them. Other than as already set out in this arbitration agreement, the
Panel shall render its final decision in a written, reasoned, final award. [Option 1 : In rendering that
award, the Panel shall, other than as already set out in this arbitration clause, interpret this Agreement
as an honorable engagement and shall not be obligated to follow the strict rules of law or evidence and, 
instead, shall apply the customs and practices of the insurance and reinsurance industry with a view to
effecting the general purpose of this Agreement] [or Option 2 : The Panel shall apply the proper law of
the Agreement[/New York law] without regard to its conflict of laws principles].
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